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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

U.S.A. ex rel. DONALD WILLIAM: 


Petition! 


-against- s' : 

■ v-- *\ , f> • r .J' rp, v 

JEROME W. PATTERSCM» Warden; : '{ 

Eastern Correctional Facility,. /.. 

WnKT am Vi* v l* . 4 . m 


Reopcndent 


j,' Memorandu m , 

tr 


TENNEY. J 


. • Petitioner, a state.prisoner, N seekjja vrit it habeas 

,*.-V;r... .!.. *■ I • ; 

ccrpu3 from this Court under the provinior*s ; of 20 U.3.C. C 2254, 

« * ' "- * r ’ '.''•«??!? v .. . / ‘ 

. .. April 6, 1972 petitioner wea convicted of third ui- 
grce burglary in tha Supreuo Courkpfthe Statu of Now York au.l 

‘ " • a • 1 .‘’•‘.T- •* ■ >. i •. '■/ t - ;■ . . . • 

sentenced to a tern of icipr is orient for not less than t».jo years. 

. , f * Jj '’•*** < 

and four nontho and not n*or«T than seven yours. After thirty-si> 

■“ *’■ v y ■ ' * • • ‘V> , , .. 

souths of confinement, petitioned was paroled; thereafter. ho .\ 

f w-> 

*- 6 arrested cud charged with a violation of perolo,, and is cur: 
rently detained at the New Vorlc City Houae of Correction for 7 
Men, Eaat Llshurat, New York.. ' He seeks a writ on the grovmdc 
thst his original conviction was' unconstitutional. ' For the rea¬ 
sons'set forth below, tlio petition is denied, " . * • -Vt 

r •/_ . ’ i. •• •. • s- V > *... - *> * 

’ Petitioner presents four claims in support of hie epuU- 

‘ ‘ hi' ’ •' ?'..J .’i •>'"'i *'*’» u "»*„• ' * . •*' 

cation. ‘ Although the precise grounds of hie constitutional 

.__> r »* v. • • • . ». . '"V? 


ainb in essence that 


QM44W*. 


ay 




WW 441 ) 











.» 



. \ .‘.V ( )• . * • ♦ 


This Court may not 

•r 


,« second, and third clai ms 




(1) he vaa denied his right to counsel at trial under 

\ t 

l the sixth and fourteenth amendments to Che United States 

Constitution because the trial judge did not honor his rc- 
r quest to have uex* counsel assigned, did not inquire into 

the reasons for that request, and did not inform petitioner 

• ‘ ' • • ' • • ‘ . 1 . V , • , * • . 

of the disadvantages of soliJ-rcpresentation; * 

I'/’, ■' v‘T * k “ * . * •*,. . .-I 

\'" s ■/ (2) ha wua denied due process of lew as guaranteed him 

i‘* • ■ :/' • i- r -f- ’ r ■ * • 

under ths fourteenth amendment because he was iudicted by 

a grand Jury upon insufficient evidauce: "/ <• *' • • < 

-? .. . .... ,• - >• . . * , 

(3) ha was alro denied dco process because there van 

4 * # . ...... ' . i t . . ’ 

- - • n® evidence adduced at trial concerning one of the dements 

1 ' ' i *»*«.' I . * 1 

' 1 , ' •* \ * / • 1 y 

which, according to New York law, must La pleaded end proved 

. .'• • •,... .->•. f' 1 * . ' • 

hy the prosecution to obtain a conviction for Lho crime of 

.' i } ' “ ».* .’'.-4-I ‘ .•* j/ ■.. . ' , - • ■ * ( 

^ ■ . • burglary ixi the third degree; andV A i •’ ■* 

*s •• ■ ; ■■■' ■ * 

(4) ha was denied a fundamentally fair trial and hence 

*•' >v , . ’ '*.* *.<< ’/•>,,^-1.' , • ■£'. *•'}•• •j ,< *•' i*. * • 

',c duo process under the fourteenthamendment because tha trial 

.■/ »;• , * -*•'•/ ?■/ .r* . 

- f'K . Judge was biased against him and exhibited his bias at trial 

- * • .'»* •> ‘.y; A ri'i >*;• ' Vi . .y.i. i \ 


Wv«? 94 here by petitioner. ,. His iyoiioble state remedies as to ■ 

r.-: , ‘/.then have not been exhausted^** required by 28 U.S.C. S 225A,'- 

;.v. •• 'vf,/ •.? V‘-v . ,■ v .. ■ 

• . oince they were not ratted by him as constitutional claims In the 

*'. <v r :">, - .*.■ •. ■■ - ; 

state courts.' Picard vJ. Conner . '404 V.8. 270 (1971), : . ,' 4 . 

\ f f>K 4>1 «a ^ J t. _ _ r 









properly raised the constitutional Issues involved la his appeal 
to the Appellate Division of the Supreme Court, First Department, 
where his conviction was affirmed without opinion.* - Thereafter, 
petitioner was denied leave to appeal to the Court of Appeals. ■ 
it 'appears that he has exhausted his state remedies aa ra- 

* • . I • ! ; ' . * » 1 “ • * . ; «. ’ , ; 

* ••• - * Ui. *. *• s. y . • . , j** *«,. > 7 . • ^ \ t » 

quired with regard to these claims7.'It’ia the oubstance of the 
first end fourth claj^7th*r<^:oro/which the Ccurt will proceed 
,to ««>««,,w- 

V, e . ’ j .’petitioner* 11 first claim requires en extensive aaolysie 
of the facts* allegations*and legal theory underlying it. The 
Court assumes* for, the purposes of this application, the veracity 
of all of petitioner 1 ® allegations except Where the record allows 
the Court to cuke Its' ovn determination of fact with respect to .* 

* , f • A-*'-’ a/v ^ / M . , i: 1. * i • * » " x :■ \ , ., 

on allegation, nonetheless. It concludes that there was no • 

^ ’ * % !■ **' «•'*’’ | # •** * ' ■’" .a - . * , * *' • • 1 . . - 1 

violation of petitioner** constitutional right to counsel, hut 
that theright lias knowingly andvalidly waived by petiticaor at 


trial when he elected to defend himself father than to he repre-. 

s'u. ^•>* 

V'-'r^vPetitioner was arrested oh September 26, 1371, and in*. ! 

' ’ ' »*.* « i • *»• •. ><*<.*- 1 **i ?' ,*« tV . ^ { ,: » ; 'I',*’ - 

dieted on counts of hurglery In the third degree, petit' larceny^ 

As he van an indigent. Legal' 


end possession of burglar's tools 


On Hovember 17, Legal Aid»; 

^ vu , *• * . > k ■ r • 1 

$tixa being appointed In ita 


plac^tp represent petitloney. (The change was made et peti- 

• v‘ 4 ' -* •' * h v v"'. •?•••'( v •••'•?.' •*•*>. • .*’,■% * 

tloner*# ^request, presumably tmeeuae of a conflict which developed 


. 4 *• , **, 


ri« «#• 





‘ over hie refusal to accept the offer of a plea obtained from the 

v 

prosecution by Legal Aid.) 

■ 1 . It is alleged that Stim urged petitioner to accept the 

l v . , ' v ' • * * • 

• t ~ offer of plea obtained by Legal Aid, and that when he refused, 

l Stim ceaacd to take an active role In defending hia'client. 'ihin 
' ; " < diciutereat on the part of Stim is claimed to ho the basis i? a 

• .. ' , 1 ^ ^ ^ * *■»'’ * ^ * i* .. ■■ J c f 4 •* w . v*f *- » '•* *%:*•*-• • v * * * * ■ **. * 

, ^ ''serious and irreconcilable conflict” that arose at that time 

r ' •••»• > V ■ ,fc J -■ *■-« .1 ' t'fj‘r « r • 

; v between petitioner and Stim, • , »•«-* *;v '• ‘v . 

r .• ' •• l, ,',l. Y i'V J \'V.« ' i'. ( L . > i v i‘ £ y l-~ v>. . V . >*.*'*■■ 

l\: ‘ 4 A pre-trial hearing (Huntley hearing) was held during 

► V.if**:-.' ^ » 4 ‘ ‘ A I >* ‘ , 11 * k . .» ' 4 J ' Y* J • %• ; - * '» 

' ’ 4 the period January 20 to January 2$i 1972, nt which Stim repre- 

;» „» *. i t -.i.i.*i •! v ,’ « i *•» • • 

seated petitioner.. Petitioner claims that tha hearing was held 

\.‘r i v ' ! *•' ♦.** W !/•*•- « . 4 : . * ,. 

,only because he personally applied for it, % lfcc State, however, 

■ j-'s; »vi,.*’t- v o :».«•• Av. ,‘i. YV- '** .-!•«:> '■ ** :■•?'*•? V. y-■■■,. •-»' i--*-* •••• ■ 

k asserts that Stim ably represented petitioner at the hearing, end 

r ; ,‘ . \vv -‘/'-•j . > V..j : ■'* !*., . ‘ $*i •>i f: •• h -•• 

. 1 this is borna out by the transcript of the proceedings. Any dis- . 

/ t.';" 'v < 1 •. « i y A . VI • ■ ■'■■■ t. ■ V f ^ ■ 

o *. / , interest on the part of Stim is not apparent from the record. 

?j5/'v r (It is obvious^ however, that petitioner was at this point al- - 
fw / . *eady taking an active role in hie own defence! at one point Stin 


^ - %-‘ r , >-:u j«bruary 2.. February 2 was the date which had been set at tha 

;f£v V.v!'Mv ix. ..V ^ 

yend of the Huntley Hearing for trial} however, the trial did not J, 

• J_ ’ 'rf-' i —* ' ‘ •’ * V ‘ » . r • . * • . • • • , 

Ml . y ’begin until April 3 and the record available to us is silent as v -' 
f ^ v’-. V' .to vhst tcok place between January 26 and that date. - ^ 


, . i> • . . • A•evW_ k .-yy5.> < i vviA . 

• •+*&' t » » . /. f •-.* .• * , , • * * I * , 1 * * 4 / J * •. ^ * 4 •• •* -. » A 

_t.-1 -»’• .- v r . : _ j*JaLut£ 


.-a k .*fr *,.**••» 1 . a*. w ■ .. • - * • •* « -w - •» • Wiw Kni* 

vV‘11 ' , . • : A ’ ■“> ^-r :C./-V&X 

' • '• -<1 '*•'.» ‘ • **. W70 •'■•■* J. • Y • ’ • 

t ; .••■■ • ■ •• - : 





E2£*tf 


AVAILABLE 


When the case cane on for trial on April 3, petitioner 
made it known to the trial judge that he was dissatisfied with 
Stim and requested that he be iamoved from the case and that 
other counsel be assigned. He did not make known his reasons 
fqr' dissatisfaction, however, .and ,thn Judge did not inquire rpe-* 

;cifically as to mirat; they yura* * Give# ,th# choica between pro-, 
Seeding,in hie prra behalf pith 6t4o eypUeblo for. consultation V 

' r *' *\ 1 **.«•*• . * i * i* i*. *•* s 

■ end proceeding with gtia as hie advocate, petitioner choc a to \ 

. ’; ’ T77, * - v»» ./ 7. ;'V - 

. represent h i mse l f. The trial proceeded on this b&sia.v. • j.-, 

• . « * * ’‘ ’ . * t- * 

'■U'W* euhmif ted Jury charges and prepared « subpoena duces 

. 9 4 • . r ' • < • U Ij ‘ 4 ■ .,» • 

tecum to secure the production of prison records which petitioner 

* ’■ • ' ti V • . : V • * .. -. '• 

was seaking,/ Ha. conferred with petitioner poth after the trial 

i •*.: ‘ •. t- • r.-,. . ••• : •'»>.*< * »* ».'* v 

/. Judge adviced the latter of hi# right to chcoso whether to taka 
the stand and after the trial Judge made and denied a motion in 

*» ** | 4 ^ •% I** 1 * W ^ • * 

petitioner*a behalf.to dismiss the case. Petitioner admitted at 

trial haying consulted with 8tlm before the trial, but he denies 

'V»V*' *»i ■: ‘ A •■'T. Vi * " ! • r '‘ 

that he had any conversations with 8tin relating to the prepara- 

• • . » # 1 •:. Ja,’ i( nh . | ‘ • ’ % »* X * ^ 

•) tion of his case, , 8tin also reserved"ell motions with respact 

t tv * _ _ _ . . ' . : ..v * !„'/• . . *. . . 


** \ . 1 . . •£ - «7' ■ > - 

petitioner, recognised 6ti® as hi# counsel at the senten¬ 


cing heating.V ;fitia made and sxguad. pre-sentence motions at. sem 

i>'i;; ’> >’ty' ■ . • • r'■ ^v-' 5 ' -V..- 

length, though petitioner spoke in his own behal. at this point 


». • ’ ^ 'C* ^ -r ••,^•*•# 4 ^ 

< > *• * ■■■: ■ . t 1 * . ' -r . * •> h,•?» 

These, than, are thf facts and allegations pertinent to 


use. denied 'thdV 

;••• '■/&$$$$ 

' • > s * J >• 

• -v - \Jy.K W 


i 








irreconcilable conflict la 
factlve assistance of en^ < 


right to counsel. It remain, to consider the law a. It relates 


to this claim. 


It has been consistently held that, when a defendant has 
* con * tltut lonal right to court-appointed epune*!, ha nay beef- 


• *'V * J ’ ; • f- 

i*^ c «ively d enied that right If the court falls to Inquire into a 


r .r;;* lltuatlon vhera defendant makes complaints which suggest,bo hae^ ; 

; ; ■; • developed such an Irreconcilable conflict vith appointed counsel’* ■ 

v , . >, • 'y’j / 

.\:V thae couaaal n® longer effectively representhim. y.>♦*•, yW?'* P 

- , • i x ’ \ ' 

‘ • Pi Dulted States V, Morrlngoy^AM VM 66C (2d Clr,'• ,’^t 

, I972) f the court.asserted .thee --. ^ 

‘ S* va V 1 ^ one hand an Indigent da- 

*•> • fendent ***£ ^Cht^to appointed counsol and then, vith ‘ 

' > ' w ' the other hand, effectively taka that right evay by ; > • ' 

>:• - refusing to recognise the possibility that defendants • 

V . allegations of Inadequate representation might prove > •* 

correct detailed inquiry," United Statasv. '*w • 

*»l tM at 670, Zt.s +A* 

■ . Similarly,. la jrevn y. Craven. 414 y.2d U66 (Sai Clr.v 

^:s;;:-;i97o>. it,,,.utadi. ■ 


■a •• . 

— , T t, • • • . , 

. t ■ A K v -. . 

5 

‘.r• 

*•»*... . «• » «• 

■ r i *. * 

r • V .• . j 


* t 5?L5° c “3®} one charged with 
Sundergo a trial vith the assistance 

or ml arrnmny ,k l._t_ . . Tr . . 


v ' . , 1* ■ V 4 | t 

- • - .*v v':.;v- y- h 

apel one-charged vith • W ; *'I'.vJ 


«■ * • ■' ^ «. « ' # 
■V'“ •• - Vi' 


. V 7 * ' t. >4. , 

, •* • >, 1 1 4 S* 


6cqr opinion^ take th« wiCMsarr end conduct »uch I 

IsfaJtS 5*^ •2 4 *5 Broimf * dlssaf >' 4^K 

** cancWB - « WBTt 

^ ‘ •' s.-.V Vc’» 

Eosfiver, there ere limits to when e court will const!- : '*’ A 4 - 


U ? tutionelly be required to Inquire Into 
• v V i f* Second Circuit made clear in Unj 

■ 

;^vrr’ 


i«n a court vui constt- . 

»‘ \C'.a 

complaint, by^ d«f«»!ant< >, t 

•.Jiv^TP3S8 

;; v 

, r piif >? r.„v. ih 













\ , 



in the courts or to interfere with the fair 
tration of lust lee’. » United States v, Bcr.tv^na 
F.2d 916* S36 (2d Cir .) » cert, dfcnieA 3ut» row/ * 
Orncnto v. United States S^STSu'i S. 9407 84 8. (It 


judge ever inquired st all into the 


i , 7U6 '?«u v’t 

* . *'■ ’ ,. V' 7 : r « f i , * . • V''*, 


♦iv* »: v j 




467 F.2d 973 (2d Cir. 1972). cert, denied. 410 U.S. 926 (1973). 

• I. 

There, the court stated that to be constitutionally entitled to 
a substitution of counsel at trial. "the defendant must show 
good cause, such as a conflict of Interest, a complete break- 
3<#wn in caczumicatlod or’an irreconcilably conflict which leadr T 

>"• •c < ’■ ;V •v ■ - . • .. 

to an apparently unjust, verdict. 11 X Xha trial judge is obligated 

•V . * i *• l \[ '■ • , ' . ‘ •* • * % •;' .^1 • • ' <*' • >• . . ■ . 

to inquire into '’seemingly substantial complaints Jc] .when he 

ha a no reason to suspect the bona fideo of the defendant...." 

tj *"" ' ' ''t < >.-r.v • : !. ' 

United States y. Calabro. '467 F.2d at 986. 1 ( ’*'• 

t*. « 4 ^ ' «’ • /*,», * f* ' ' ’ • • . r « • * . ^ 1 f y • »» ,-. | -• .*• 

V':' ‘v^iThe court in Calabro aenhasizod' that good cause end bora 

: i •». •'■ * * * •• <'* '* v *^"**"""^""**7 , . •' . v * , • 

* f,}* - 4 V,m ' * - # k ;* 

fidea muat b$ aliowa because a defendant haa tic absolute to. 

change counsel on the evo of or during trial. The request cannot 

•* * r v *» \{* v»., . e * \ * < . *. ;• » 

be used to delay the proceedings* and the Judge may consider the 
request in light' of tho delay it will cau3s» gea U niteJ St ot?s 
ex rel. Jackson vi Follette. 423 ?.id 257'(2d Cir, 1970)♦ Thus; 




tt« ctiaxt V* >•/». ' •* \ 

,» •. . . ."'V ■■ ■■■ .. ^ V ;• ^ 7 r . • -. . > : -f; 

v ‘- '1 /;'*wkilct courts ousir.ha-assiduous in their defense o£-an*V*V 
•• vXv ’ . accused*s right to counool, that right may not be ; v. . 
'v .^..rmanipulatad so as to obstruct tho orderly procedure ► • , . 


„ ■ «, . u.au 4 . 1 1. ipuer ciuttionn onuttcaj . . . , ^ 4 

United States v, Calabro. 467 F.2d at 986, V. «.-•$ 

V^ ^’^f'^ ’Becausa pf "thm ltrgh gap in'ths ,ioiu>rd between January r . 
26 and April 3* it unclear, whether petitioner made hi • ( xirat J 

> • ,1 ■: • , ’< J il- . ; ^ M v .*• - :i* 

complaint on the 'eve of trial, whether he ever stated his., reasons, v 


or whether the presiding 

f 7 k *. £ y.‘ ./ 


. . * **' . v*. r % 1 /<4.*fcrrear 

'v • ■?: ■ v; • 

. \ * '*.•••* •' «* •• i" •' i • ,K* *4 **»*•»•- •» ■ » ‘n* ^ i i *■ i - r*’ ’ Jj! S* fjfc * ‘ ‘ 









z*, *<.>.'-*»'*■* • , » - ' 

- %• v • w .-. 2 W-* kll ' - • - - ■« ‘ -■--** 


complaint# In view of tha lav mm pronounced In the cases above, 
however, petitioner would be In the strongest position to claim 
a denial of his right to counsel if he could establish that he 
first complained in a situation where the motive of delay could 
not be attributed to him;"* that he presented in full his rea- 

,|_ V £ *999. « »** «*“ "* *•*£ to th rn presiding judge; and tbit.»t.W- 
P9 f 9p^Of did any of tha Judge, to whom ho presented hio complaint ' 

;• ^-“iro into uhothet it vs. justified. for proses of this de.44 
■ . . elslon tie fo^rt «iU assume that this la indeed what happened.'-4 
fr ** ffv fVtanitM that, even iq this aitoaticn, on ‘ . 

P . bl,li of . *!** S *?® 14 Circuit 1 * decision in United States - ; 

I . f ■ ' 1 V/ ^ W ***^** 1 . . ■■■ I ■ ■ • .. . 

4 ^ir ls3 ? . Y » Jg aBff. f. *61 F.2d 666, petitioner*a application for a 
, writ must,bo denied. , „ v , »jv • . r 

■• . •• ' ■ •• * v v\ ! ;-,, 

; Though Morrissey involved a federal cpnviction and appeal, 

tha isBua involved vas tha same. , In Morrissey t as here, the de- , . 
I&&*} plained of a denial of hit *ig»t to counsal under the 
5.' v ® acn dment because of a failure on tha part of tha trial . 

^4«^.to.i»,uir. concerning hie alleged reason, for. dlssatlsfac 4 4 
, court-appointed counaal.... Horrisi'ey’ wae'jaqcueed of 

ityi*??**:”**' ***»1 «•» cchcduled to begin on April26, 1971.' ' 1 

• P* *•}»* .^.te, the triel vne edjouracd untH toy 10, it 

begin until September 3* .,pn.A^ll ^Morrissey 

— 1 '*** 10 ^ for m C9un *«i;1>CC«U39 he said ha % .' 
»«• vaabU to understand *.<jh other.and counsal . i f,‘: ' 
* ble or "*■ wyrtUing to represent; Mm effectively, 

v «fcV-, • *• •• WS ’<»'•' V-’' • 

V . ' ; 

u-v v . • '■•ntwimm* 

, irji.# ... • v •; ,*toy. iXV ;-i 

' , •. . v-PyUeM' li'eiti.; 







Iha juryreturacda verdietcf guiltyand Morrissey waa sentenced 

to tea years • imprisonment * 4* ft J< V »’i *> 5. V r 

V.v v->>' ‘ •' ••••( 

'>Th* Second Circuit ‘con*idered sacvC of the reasons ,put‘ 'j, 

i. • • if ">k . i *. • l.i.‘ . '/.i * 'A.* it*. s » . ’ . * •» ■» < ¥ _ 


**’• TWV/-I 


ecek out en laportoot «Ubi,witne»8t iii» faille to meet with * 

\ * .s.v •« -»»>•• *>% •.*'£: y*». f *,>•* .> • *;.•»/ i/,* ’ , : s „ \ 'VV* 

defendant>for <1 ve death a before trial to prepara a defense; eud 

•* * >\\ ir '■ , • ,'- 1 f **•«*>* I-/ j ;• # ■ f |§ ' * * ‘t-. j*. 4 '* .* •' * r 

hie failure to seek out witness•# for a poet-trial hearing ©nV* 

. tha volun t a r ism* of hit ■ esairaf sloa/^us \M$3* 

'Vv**»> i •» '. A ;.w i- %-W tv 3- k* • *J f > *»;$W 


It is not clear that the judge ever received the letter* because 
* • . 

when Morrissey made the request egain on September 3 (at which 

time his counsel acquiesced) and on September 7* being specific 

as to his reasons* the judge made only a "perfunctory* surface 

„ inquiry to uctermlnu wost subs Cane o there was to the allegations. 

[ , *•- \ ‘: i • V *• ■ + '• v - ; • - • : , ••• 

. 1 * Apparently believing that; tha motive was deley, the judge gave 

V . Morrissey tha choice* of proceeding’ pro r.e with hia oppolnt^d 

N ' •. . • • • ‘ v ■ "V *.•.'! /v* - ..• '••■v • 

v counsel in tha courtroom as aa advisor or continuing vith csslcrted 

.i ■ . / jti ■ ': ' *• ■' i-■ ■ . ' . ‘ .v '-,,y . . • - • . . . . . *. : 

^ \ .. counsel*/ Morrtsaey caosa the formar altemativa, / •} 

I • , 'l ' '• < . , ( . .1.1* <■•'*• <1 * • J r t* •• 

? \ ' ,y ?: )<> Morrissey represented himself "in credible fachion" 

•% .. -a throughout tha "major portiou’i of, the. trial*,and tha triel-Jud-a 

ir •■« \> questioned witnesses- and made motions on hi* b^ialf.. Morrissey 
• availed himself of hio aselgnad couosel^a cervlcca come twelve 
f \ i -c" times during the pre-trial hearings and tha trial. ' Ho. asptosetd •/ 
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The court found that the trial Judge's lack of inquiry 
would, standing alone, normally require reversal. However, 
either because the allegations were incorrect or because they 

t 

were cured by subsequent actions of defendant's counsel and the „ 

• . ,•* , . x;V.. V'>V'- , £- f? 

^ ' r , /j trial Judge, the court found that the reasons for reversal be- 
?V.-r MM • • • ■; k4. >: • •; 

* ' i- r”. came insubstantial. For example, Morrissey did not object when , •’ ; 
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to call any alibi witnesses/ Also, a specified witness whom 
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Morrissey wanted present was obtained during a pre-trial hearing 
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On Voluntariness. And sines counsel vent to see Morrissey (over 


the Labor Day weekend) prior to trial, they could have had enough 
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With counsel several times during pre-trial and trial proceedings, t 


K Mtk® relationship, though parh 
an "irreconcilable conflict". 

\J’:X' T^'v* ’ Petitioner here is in virtually the 
■ Though presumably his r 

v : 'interest,' ieilufe to make'applications to the court for 
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to make motions, and failure to help prepare e defense) ;^ , i 
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to do such things as filing for the Huntley Hearing or making - 
pro-sentence motions, ths record indicates that, in fact, these 
things were done. Actually, it Indicates £hat Ctixa performed 
quite adequately as petitioner's advocate each time, taking an 
active part in the proceedings and exhibiting adequate knowledge 

►.* > V I . \7T. "V» . r . - - .. »» ’ -V*" ' .* * *! 

of the case. At trial, Stlu appeared.willing to help at neti- 
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of one last proceeding. Furthermore, this vould not explain the 
fact that there was no apparent conflict at the Huntley Hearing, 
during which time petitioner alleges the "irreconcilable conflict" 
existed. • . ‘/-t , 1 

It should be noted that this substantial couyunlcatiun 
with counsel clearly dlstinguiches this‘case frem rr^r/a v. Cr^vnn, 

supra , 424 F.2d 1166, where the defendant v;aa held to have bten 

.• , , * *•- -f* * \* vY'*. i v? -v. 

deprived of his constitutional right to counsel. In that case, 

the defendant never coop ora ted dr ccarmnicato^ with his appcintel 

counsel in a«yW ; , A ? ^ '/ ,• ' ''“a." *♦ 

• • , ■ -r \ • 

. > • - witn regard to the argument that petitioner did not valve 

hia right to counaol because the trial Judgo did ust aJvisa him 
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of the disadvantages of proceeding pro ca , the petitioner is on 
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no better ground,- It is true that, la e«^ral, a defendant’ chuuld 
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ha so warned before he tan ba held to have knowingly waived his 
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right to counsel, ■ United Etate:i v. Plattr.or . 330 F.2d 271 (2d 
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Cir. 1964) However, it is al3o true that there can be e valid 
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of the advantages or being represented by counsel. United S tates 

V. Kosfcntlul. 470 F.2d 837‘ 843 (2d qir. 1972), cert, denied, 

< n;-,< t ^ [ . • £.(■/..'> ' * Vjv< 'i * • \ !-. i 

412 U.S. 909 (1973){ United Staten v. Duty . 447 F.2d 449, 451 / 
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(2d Cir. 1971). Petitioner hero had en extensive criminal record , 
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and Jud cervea many prison sentences. .. Ee vaa tlius well.ncquein- 
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ted with the criminal process as bia actions at trial clearly 
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understanding of ths disadvantaged position ho vould bo In UE he 

proceeded pro ae when he stated. In a colloquy with the trial 

judges \ v 

•; .v r.’ ( j iVlJn not confident., I-know little or no lew art all.'* 

•.* T * ^ I'm o layman. X'm cot familiar with tho mechanics 

*. of legal procedure bo that If I do be forced to re- 
(»*•' .■ present wyeelf, the trial xjould be merely a miscar- 

*»vk ; ‘-«T. '.S, > Tinge of Justice because X'a not familiar with the . ' 
'legal procedures* 11 (Trial transcript at 5). • »> ’ 
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; ‘i Xt Is thus quite clear that petitioner was well aware of the dis- 
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* advantages of proceeding without counsel without the warnings 
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/V which; ho complains; were not given by the trial Judge, and aa a 
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result cannot data that he did not waive his right to counsel 
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- because he was not given those warnings. ' 

S f Vvl-l " T* l T *i" ' r V. 4 *• * # ' t ^-*,*4 , ’ • -1 fc , 4 V, - ^ * • V 
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W v : *•' fourth claim, based on an alleged bias of the trial 
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V- ruling unfavorably to petitioner bn ell objections made at trial. 

:: &t • k J *V -vi •.'/*>.»: •* r ry..... > •<' > •. 

^ 7 ;v Petitioner assumes that because ell of his own and the prosecu-* 

• tion's objections were decided adversely to him. It automatically 

follows that the judge must have been making errors oi? law, and t < 
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that, because the errors Wery made consistently in the prosecu 

’^7-' tioa's favor, it automatically follows that the judge was bias^l v "' 
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' , J . conclude* that petitioner'* claim* of bias on the part of the 

trial judge and denial of a fundamentally fair trial are en- 
, tirely unjustified on the facta as presented by the record of 

the trial proceedings. 

** #*• f hot ; poitconsidered'both.elaima of patl-r r f-, 
, tipaer for vhicb state remedies hare been exhausted and found • 
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IX rel. DONALD WILLIAMS, 
Fatitlonor, 

against* 

I. PATTERSON. Warden, 
Correctional Facility, 
i, New York, 

Respondent. 


FOOTNOTES 


1 f 41 App. Div. 2d 1029 (1973). • .... /.<-'Y y 

1) These determinations nay be Bid* withont an 

4 mr rm Gincolona v. Lucas, 443 F.2d 1238, 1*.4 j- 44 vutn 
19?h . ^“n^TOTS ! 922 (1972), «d Savjer jj^Crrvcr 

325 f! bSppT 32575*9 (C.D. Cal. 1971). . t; • , 

3/ This would bo the case. for example, if the situation vera 
such that on February i, the day tho triel was scheduled to 
begin, Stlm requested and was granted the adjcurrent until 
Anril. cad petitioner then complained to the Judge, pvihapa 
i feeling that Stia had requested tho delay only because ho '?aa 
not interested in tho csso. , /V- '• > 

A/ stim asked if. os o siotter of convenience, the District Attor 
ney's office could supply the subpoena, and t ** a h4 ud3 ° 
RCPRind to a on rove of the ides. Trial transcript at 187#. 
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KNEY S CERTIFICATION 


I. an attorney admitted to practice in the State of New York, do hereby 

certify pursuant to See 210$. CPLR, that 1 have compared the within 

with the original and have found it to be a true and complete copy thereof. « 


Dated: 


STATE OF NEW YORK. COUNTY OF 


Signature . 

Tvped or Printed Name 


AEFtnttATlON BY ATTPKNF ) 


The undersigned, an attorney admitted to practice in the Slate of .New York, affirms: That the undersigned is 

tin attorney!s) of Yecord for 

in the within action: that the undersigned has read the foregoing 

and knrnos the contents thereof; that the same are true to affirmant's own knowledge, except as to the matters therein 
stated to be alleged on information and belief; and os to those matters affirmant believes them to be true. 

The undersigned further states that the reason this affirmation is made by the undersigned and not by 

7 he grounds of affirmant s belief as to all matters not stated to be upon affirmant’s knowledge, are as follows: 

The undersigned affirms that the foregoing statements are true, under the penalty of perjury. 
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. being duly sworn, deposes and says that 
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day of 
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, being duly sworn, deposes and says that deponent is the 
of the corporation 

named in the within action; that aeponent has read the foregoing 

and knows the eoi tents thereof; and that the same are true to deponent's oten knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and as lo those matters deponent believes them to be true. 

This verification is made by deponent because 

is a corporation. D> r oncnt is an ofjfic thereof, to-wit, its 

The grounds of deponent's belief as to all matters not stated upon deponent's knowledge are as follows; 
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STATE OF NEW YORK. COUNTY OE 
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The undersigned affirms that the foregoing statements are true, under the penalty of perjury. 


Dated: 
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belief, and that as to those matters deponent believes them to be true. 
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, being duly sworn, deposes and says that deponent is the 
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named in the within action; that deponent has read the foregoing 
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not a party to the action, is over IS years of age and resides at 
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day of 
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